
Commentary
C.D. Howe Institute

The Charter and
Health Care

Stanley H. Hartt Q.C.
Patrick J. Monahan

w w w . c d h o w e . o r g N o .  1 6 4 ,  M a y  2 0 0 2

In this issue...

Since the public health care system fails to deliver medically necessary services
in a timely manner, provincial laws that effectively bar the private purchase of
such services violate section 7 of the Charter of Rights and Freedoms. 
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The Study in Brief

Despite recent increases in provincial health budgets, long waits for many medically necessary services
are common. At the same time, provincial barriers to the private purchase of services covered by the
public system — provisions that support the monopoly funding condition of the Canada Health Act —
prevent affected patients from accessing alternative treatments inside Canada.

The result is that Canadians who are ill are prevented from purchasing medically necessary services
privately, while being denied timely access to such services in the public system.

This denial of access to timely medical care is a clear violation of the right to “security of the person”
and to “liberty” guaranteed by section 7 of the Charter. Governments cannot tell Canadians that they are
required to obtain medically necessary services exclusively through the public health care system and
then deny them access to those services on a timely basis when they are ill.

Key court decisions have established that laws that are structured so as to fail to achieve their stated
purposes are inconsistent with the principles of “fundamental justice.” Since the purpose of public health
care is to deliver timely medical services, denying access to such services while forbidding the use of
private resources to obtain them is contrary to that purpose. For similar reasons, section 1 of the Charter,
which permits limits to Charter rights that are reasonable or demonstrably justified in a free and
democratic society, would also not justify these restrictions.

Constitutionally, governments are required to fund the public system so that it can provide reasonable
access to medically necessary services or else permit citizens to purchase such services themselves. The
corollary is that if Canadians are denied timely access to publicly financed care, the provincial prohibitions
that suppress private medical services are legally unenforceable, and the federal government cannot use
the financial penalties in the Canada Health Act to compel the provinces to enforce them.

The obvious obstacle to a section 7 challenge on these grounds is that patients with life-threatening
illnesses will give priority to retaining the services of doctors, rather than lawyers, and may not survive
the process. A practical response to this problem would be the involvement of an institution with
sufficient financial resources to promote and fund litigation on behalf of patients. If the plaintiffs died
before the case reached the Supreme Court of Canada, an appellate court could permit it to proceed to a
final resolution.
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Adecade ago, reform of the health care system barely registered as a
problem for most Canadians. In spring 1992, with the country struggling
to emerge from recession, public opinion surveys reported that economic
concerns, such as jobs and taxes, were top-of-mind issues for Canadians;

fewer than 5 percent of respondents mentioned health care as a public policy
priority. But as governments reduced health care expenditures in the mid-1990s in
an effort to eliminate budget deficits,1 public concern and dissatisfaction with the
state of the health care system grew exponentially. By 1998, health care emerged as
the number one public policy priority in Canada, and, by 2000, more than three-
quarters of Canadians indicated that they believed the health care system was in a
crisis (see, generally, Vail 2001, 1–2).

Not unexpectedly, governments have responded to this growing public concern
by resuming the previous practice of pumping significant additional dollars into
provincial health care budgets each year.2 But governments widely recognize that
increasing funding alone cannot ensure the long-term sustainability of Canada’s
health care system.3 Indeed, despite significant spending increases, the waiting lists
for many types of medically necessary services seem to be getting longer rather
than shorter.4 The search for longer-term sustainable solutions to the pressures on
the system has prompted an unprecedented number of government-sponsored
royal commissions and inquiries in the past 12 months, many of them with a
mandate to rethink the fundamental structure of the Canadian public health care
system. In addition to the federal Royal Commission on the Future of Health Care
in Canada, headed by former Saskatchewan Premier Roy Romanow,5 a Senate
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We are grateful for the very able research assistance of Heidi Rubin of Davies Ward Phillips &
Vineberg LLP, the helpful comments on an earlier draft of this paper made by Peter Hogg, Peter
Meekison, Bill Robson, Peter Russell, and Michael Walker, and the careful editing of Lenore d’Anjou
and Barry Norris.

1 Health spending declined at a rate of 0.6 annually in real terms over the 1993–97 period (see
Donaldson, Mitton, and Currie 2002, 23, figure 2).

2 CIHI (2001, chap 7) notes that estimates of public and private spending on health care topped
$95 billion in 2000, 6.9 percent more than the previous year. In September 2000, the first ministers
signed an agreement in which the federal government committed $23.4 billion to the provinces
for health care through the Canada Health and Social Transfer.

3 For example, Robson (2001) argues that, over the next 40 years, an aging population will intensify
the pressure on provincial health care budgets by eroding provincial tax bases. See also Canada
2002b, 6–12.

4 Walker with Wilson (2001) notes that the waiting time between referral from a general practitioner
and treatment rose from 13.1 weeks in 1999 to 16.2 weeks in 2000–01. The Fraser Institute’s annual
survey of waiting times is sometimes criticized on methodological grounds, primarily that it
involves surveys of physicians (which is said to make it subject to recall bias) and that the response
rate is only about 25 percent of those who receive the mailed survey. Yet, as Walker and Wilson
indicate, a number of other independent sources tend to corroborate their data on waiting times.
Government bodies are also giving increasing, if grudging, recognition to the fact that waiting
times are a significant public policy concern. See, for example, Alberta (2001, 19–20 — hereinafter
the “Mazankowski Report”) and Statistics Canada (2002). In response to growing public concerns
over waiting times, the first ministers have agreed to track and report on readmissions and wait
times in each of their jurisdictions by the end of 2002.

5 Hereinafter the “Romanow Commisssion,” which is scheduled to report by November 2002. It
has already published an interim report raising a number of issues for public discussion.



standing committee headed by Senators Michael Kirby and Marjory LeBreton,6 and
government-sponsored commissions in a number of provinces, have been
simultaneously conducting hearings and publishing a variety of reports and
proposals for wide-ranging structural reform of the health care system (Alberta
2001; Quebec 2000; Saskatchewan 2001; Strategic Counsel 2001).

All of this activity has generated a sense that fundamental reform is both urgent
and imminent. As the Mazankowksi Report put it succinctly, the current health
system “is not sustainable unless we are prepared to make major changes in how
we fund and deliver health services” (Alberta 2001, 1). Mazankowski argues that
health care expenditures are crowding out spending on other key public priorities,
such as education, social services, and public security, and that the system is
increasingly seen as failing to deliver timely access to medically necessary care.
Canadians thus seem to be facing the worst of both worlds, with a health care
system “structured like a 19th century cottage industry rather than a 21st century
service industry” (Canada 2001a, xiii) that is, at the same time, consuming ever-
increasing proportions of scarce public tax dollars.

Whether these strongly worded sentiments will actually produce concrete and
meaningful reform remains to be seen. As many commentators note, the Canada
Health Act has assumed almost mythical proportions, akin to a quasi-constitutional
document, a view tending to rule out any discussion of significant changes to the
act.7 Despite the significant momentum that appears to be currently building in
favor of major reform of the legislation, any meaningful change is certain to be
controversial and politically costly,8 and it is not clear that risk-averse political
leaders at the provincial or federal level are prepared to bear those costs.

The Charter as a Factor

Yet an additional factor, although largely ignored thus far in the debate, may make
the status quo legally as well as politically unsustainable. This additional element
is the possibility that the present system for delivering health care services in
Canada violates the constitutionally protected rights of Canadians, guaranteed by
section 7 of the Canadian Charter of Rights and Freedoms.

The introduction of the Charter two decades ago has fundamentally transformed
many areas of public policy debate in Canada, with governments increasingly
required to consider, as a routine matter, whether their legislative and regulatory
proposals run afoul of constitutionally entrenched rights.9 Yet the debate over health
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6 Between September 2001 and April 2002, this committee published a number of separate reports
on the state of the health care system, in both Canada and other jurisdictions, and set out possible
options for reform (see Canada 2001a; 2002b). Further reports are planned for later in 2002.

7 The Romanow Commission comments that the “iconic status” of the Canada Health Act has made
it “virtually untouchable by any politician.” Thus, the act is “virtually immune to reform,
improvement or expansion — and this could, over the long term, diminish one of our proudest
national achievements” (Canada 2002a, 3). For similar comments, see Canada (2001a, xiv).

8 Consider, for example, the huge controversy sparked by the relatively modest reforms Alberta
undertook in 1999 and 2000 through the Health Care Protection Act (Bill 11), which permits public
funding of some medical services performed in private clinics.

9 Some critics decry this tendency, alleging that the courts have been overstepping their role and
usurping the responsibilities of the legislature. See, in particular, Morton and Knopff (2000). For a
response, see Roach (2001).

The present system
for delivering health
care services in
Canada possibly
violates the
constitutionally
protected rights of
Canadians.



care reform has not generally included constitutional issues or entitlements. One
reason is, doubtless, that the courts have tended to give short shrift to the relatively
few claims advanced in the health care field, largely by health care professionals
challenging restrictions on their right to practice their profession.10 Those few cases
advanced on behalf of patients have met with the response that the Charter can be
used as a shield to protect citizens from government action but not as a sword to
compel government to act. Thus, some commentators argued that the Charter cannot
be used to guarantee citizens a certain absolute level or quality of health care services,
since doing so would be improperly use it as a sword rather than a shield. (See
Canadian Bar Association 1994, 19–26; and Canada 2001b, testimony of Professors
Martha Jackman and Sheilah Martin.)11

We accept that the Charter of Rights does not guarantee a right to health care
or to a public health care system structured in a particular fashion.12 But this
observation does not tell us whether government attempts to discourage or
prohibit the emergence of a private health care system might be vulnerable to a
constitutional challenge.

When we consider the constitutionality of restrictions of this type, the issue is
no longer whether the Charter can be used to compel government to act; governments
have already acted by prohibiting citizens from using their own economic resources
to purchase medically necessary services. The issue that arises is whether Canadian
governments are limited in their ability to impose these kinds of restrictions.

In our view, existing restrictions on the private purchase of medically necessary
services are entirely justifiable in circumstances where such medical services are
available on a timely basis through the public system. In other words, we see no
basis for claiming that the Constitution guarantees a generalized right to purchase
medical services privately. But what if timely access to medically necessary services
is denied in the public system, and governments simultaneously prohibit or impede
Canadians’ ability to access such services privately?

This question, which thus far has largely been ignored in the debate over health
care reform,13 is the focus of this paper. We conclude that, where the publicly funded
health care system fails to deliver timely access to medically necessary care,
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10 The basis of rejection has generally been that the Charter does not guarantee the right to work or
to practice one’s profession free of government regulation. See, for example, Walker v PEI (1995),
and Rombaut v New Brunswick (Minister of Health and Community Services) (2000). An early decision
of the British Columbia Court of Appeal, Wilson v BC Medical Services Commission (1988), which
held that regulations restricting the mobility of doctors within a province violated the section 7
right to liberty, has not been followed by subsequent courts.

11 Of course, courts have been receptive to Charter claims based on unequal or differential access to
a given health care service, but such claims have been advanced on the basis of the section 15
guarantee of equality rights. (See, for example, Eldridge v British Columbia (1997), which ruled that
a hospital’s failure to provide sign language interpretation for hearing-impaired patients violated
their right to equality.) Such equality-based claims are very different from one that the Constitution
guarantees a positive right to health care, a claim that the Courts have not yet accepted.

12 Certain commentators claim that the Constitution guarantees a minimum level of social
entitlements. (See, for example, Jackman 1988; and Johnstone 1988.) We do not share this view.

13 The Kirby-LeBreton Committee has indeed squarely raised this precise question and heard expert
testimony on the subject, but has yet to offer a definitive view or conclusion (Canada 2001a, 40;
2002b, 59–60). Other helpful discussions of the possible use of section 7 to challenge delays in the
availability of medically necessary services are Karr (2000); Canadian Bar Association (1994,
93–95); and Jackman (1995). See also Flood and Archibald (2000), who discuss the extent to which...
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governments act unlawfully in prohibiting Canadians from using their own resources
to purchase those services privately in their own country. In these circumstances,
the restrictions on private payment and private health insurance that are found in
the laws of the various provinces force Canadians into a system that, at a minimum,
compromises their health and potentially may endanger their lives. This form of
conscription engages the values protected by the Charter, particularly the right to
“life, liberty and security of the person” guaranteed by section 7. To restate the
point, if a government rations the supply of health care services, thereby failing to
provide Canadians with timely access to medically necessary services through the
publicly funded system, it cannot simultaneously prevent individuals from
purchasing such services outside of that flawed system.

These circumstances are precisely those that Canadians face at the present time.
The current prohibitions on private purchase of medical services are, therefore,
constitutionally unenforceable. Moreover it would be constitutionally improper for
the federal government to use the financial penalties provided under the Canada
Health Act in an effort to compel provinces to enforce such constitutionally suspect
prohibitions. Yet our analysis does not necessarily lead to the conclusion that
governments must loosen the current restrictions on the ability to access private
medical services. The constitutionally required remedy is for government either to
fund and organize the public system so it can provide reasonable access to medically
necessary services or, if timely access continues to be denied, to permit citizens to
purchase such services with their own resources.

If the policy choice is to prohibit individuals from such private purchases,
governments must meet minimum constitutional guarantees of fairness and justice.
In particular, they must ensure that individuals, in return for giving up private
access to medical services, are provided with reasonable access to those services in
the public system. It is the failure to satisfy this minimum standard of fairness that
gives rise to the constitutional argument we explore in this Commentary.

Outline of the Commentary

Before turning to the constitutional arguments that are the focus of this Commentary,
we begin with a concrete example that illustrates and illuminates the nature of our
analysis. The case is that of Barry Stein, a Quebec resident who was forced to go to
the United States to obtain needed cancer surgery in 1996 and 1997. He later sought
reimbursement from the Quebec health insurance plan for the costs of his treatment,
and, when the plan denied his claim, he sought judicial review in the courts. The
facts and circumstances of the Stein case put a human face on the kinds of difficult
life-and-death choices ordinary Canadians face when they confront unacceptable
delays in accessing medically necessary treatment.

We then consider how these delays could be the basis of a constitutional
challenge. We focus on section 7 of the Charter and, in particular, that section’s
guarantees of “security of the person“ and “liberty.” We explain that the courts
have determined that where delay in the provision of medically necessary services
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...various provincial health schemes prohibit or limit the ability of Canadians to access medically
necessary services privately; we have found this paper very helpful.



results in a danger to an individual’s life or health, that individual’s liberty and
security of the person have been violated.

We also review the somewhat conflicting evidence on the extent and nature of
waiting times for medically necessary services. Although governments initially
resisted claims that Canadians are being forced to wait for periods longer than
medically appropriate, more recent government-sponsored studies accept that
waiting times are too long and constitute a significant public policy problem. We
also consider the monopoly nature of the public health care system, in particular,
the fact that it is designed to prohibit outright or to effectively prevent the
emergence of a private market for insured medical services.

The most difficult and uncertain aspect of a section 7 challenge to the existing
delivery of public health care services is whether the limitations on access to timely
medical care can be said to be inconsistent with the “principles of fundamental
justice” guaranteed under that section. The main reason for this uncertainty is that
the courts have yet to define, in a definitive or comprehensive fashion, the meaning
of those words. Yet the courts have held that some laws that are structured so that
they fail to achieve their stated purposes are inconsistent with the principles of
fundamental justice under section 7. The entire rationale and purpose of the public
health care model is to deliver timely medical services to Canadians. To deny them
access to timely care in the public system and to simultaneously prevent them
from using their own resources to access such services is directly contrary to that
stated purpose. Thus, the relevant laws and regulations cannot be consistent with
the principles of fundamental justice.

Next, we consider the assumption that a court finds a violation of section 7 for
the reasons we discuss. Would it be willing to permit the violation pursuant to
section 1 of the Charter? As we note, the courts have devised a special rule for
applying the two sections to the same set of circumstances: section 1 can be used to
justify section 7 violations in only the most exceptional circumstances, such as war
or famine. Plainly, no such exceptional condition exists in the present case.

We conclude that the existing legal structure for the delivery of public health
care services violates the constitutional rights of Canadians who are denied timely
access to medically necessary care. Thus, the various provincial statutes’ current
prohibitions whose purpose or effect is to suppress the availability of private
medical services are legally unenforceable. Moreover, the federal government
cannot use the financial penalties in the Canada Health Act in a manner that compels
the provinces to enforce such invalid prohibitions.

The Commentary ends by considering the practical obstacles to mounting a
constitutional challenge on the grounds we describe. The most significant hurdle is
a lack of money and time: any patient with a life-threatening illness will give
priority to retaining the services of doctors, rather than lawyers. We therefore
consider ways of overcoming these practical obstacles so that a court would be
provided with a timely opportunity to consider these important constitutional issues.

An Illustration: The Stein Case

The nature of our argument can best be illustrated through consideration of a
concrete set of facts. Consider, in that regard, the experience of Quebec resident
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Barry Stein with the Quebec health care system, as revealed in the record of his 1999
case before the Quebec Superior Court (Stein v Québec Régie de l’Assurance-maladie).

Mr. Stein, then a 41-year-old father of three children, was diagnosed with
colon cancer in late 1995. In early January 1996 he was operated on in Montreal
and had a foot-long section of his colon removed. Unfortunately, the surgeons
discovered cancerous liver lesions, which could not be removed during the
operation because of their placement and number and because of the lack of a key
piece of medical equipment.

Stein’s doctors strongly recommended that these lesions be removed as soon
as possible after he recovered from the colon surgery and not later than four to
eight weeks from the date when they were first detected. The liver surgery was
scheduled three different times between January and April 1996, only to be
canceled on each occasion due to hospital overcrowding and to the classification
of this surgery as elective. On the third of these occasions, April 2, 1996, Stein was
sent home after having spent the day lying in a hospital bed and expecting to be
wheeled into the operating room at any moment.

It was now nearly three months since the cancerous lesions had been discovered,
and they had still not been removed. On April 8, 1996, Stein’s doctors wrote to the
Régie de l’assurance-maladie du Québec requesting authorization to send him for
surgery to New York City, where a full range of treatments would be available.
On April 12, 1996, the Régie refused this request on the grounds that certain of the
procedures that the patient wanted performed had not been proven to improve
survival rates. The Régie also suggested that its policy was to fund medical
services outside Canada only when they were not available elsewhere in the
country. Some of the services Stein wanted, said the Régie, were available from
doctors elsewhere in Canada; it provided him with the names of those doctors
and suggested he get in touch with them.

Stein contacted the Régie to explain that the alternatives being offered were
inadequate and that it should grant his request to have the surgery performed in
the United States.14 The Régie’s doctor (who had written the letter refusing his
request) spoke with the patient and told him that he should forget further surgery
and live his remaining days in peace.

Stein reacted with shock and disbelief. He decided instead to follow his doctors’
recommendations and went to New York for two operations, which occurred in
April 1996 and January 1997. Two years later, medical tests showed that he was
free of any recurrence of liver lesions. The surgery had saved his life or, at a
minimum, significantly prolonged it.

14 The Régie had apparently not asked the suggested Canadian surgeons whether they were
actually available to perform the required surgery on a timely basis, taking into account the fact
that Stein had already been waiting for 12 weeks. Moreover, these surgeons were not in a
position to perform all the surgery that Stein’s doctors were recommending, since some of the
services were classified by the Régie as experimental and were not available anywhere in
Canada. In short, the alternatives the Régie proposed were theoretical possibilities that might
have led to certain services being provided at some unknown time in the future, whereas Stein
himself had already undertaken extensive investigations and identified medical facilities in the
United States where all the required surgery could be provided immediately.
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Stein then claimed reimbursement for the costs of the treatments, relying on
certain provisions in the Health Insurance Act.15 The Régie refused Stein’s claim on a
number of grounds. First, while acknowledging that a delay of more than six weeks
in obtaining the liver surgery would have been dangerous for Stein, the Régie
argued that since he had requested authorization to have the surgery in New York
only on April 8, 1996, and it was actually performed there just eight days later,
there was no evidence that he had been subjected to an unacceptable delay. The
Régie also found that the second surgery performed in New York was experimental,
since it was not then being performed in Canada, and was therefore not eligible for
reimbursement.16

Stein appealed this decision to an administrative tribunal, which upheld the
Régie’s refusal to reimburse. But he was persistent and sought judicial review of
the tribunal’s decision in the Quebec Superior Court. Justice Carol Cohen held that
the Régie’s refusal to reimburse Stein was patently unreasonable, since it had failed
to recognize that Stein had requested treatment in New York in April precisely
because the surgery was not being performed in Montreal in a timely fashion, and
because it was more than 12 weeks since the liver lesions had first been discovered.
The court found:

[T]o maintain that it was reasonable to make Stein continue to wait for surgery in
Montreal when the danger to his well-being increased daily is irrational,
unreasonable and contrary to the purposes of the Health Insurance Act, which is
designed to make necessary medical treatment available to all Quebecers. (Stein
1998, paragraph 32.)

The Stein case was brought on extremely narrow grounds. Stein’s argument
was that, on a proper interpretation of Quebec’s Health Insurance Act, he had a
statutory right to be reimbursed under Quebec law.17 In effect, the decision was
only that the Régie had failed to interpret its own enabling statute properly. The
court was not asked to consider whether an underlying constitutional claim or
entitlement could have been raised on Stein’s behalf.

The potential existence of such a constitutional entitlement would evidently be
of particular importance to any Canadians who found themselves in a dilemma
similar to the one Stein experienced. The court’s 1998 holding in Stein, although
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15 Section 10, which provides that a beneficiary under the health insurance plan is entitled to be
reimbursed for the cost of insured services provided outside Quebec. Pursuant to regulations
made under the act, services abroad are reimbursed only if the service is not available elsewhere
in Canada, and no reimbursement is provided for services classified as experimental (Stein 1998,
paragraphs 24–26).

16 The surgery in question was routinely available in the United States but was not available in
Canada because of the cost of a necessary medical device. However, the Régie classified any
procedure not available in Canada as experimental and, on this basis, deemed the procedure not
eligible for reimbursement. As the Superior Court judge who reviewed the matter noted, this
approach is “irrational” since it “imposes a tautology that will prevent the coverage of all
procedures performed regularly elsewhere but not within the country” (ibid., paragraph 42).

17 There was further litigation over the extent to which the Régie was obliged to compensate Stein
for his legal costs. In Stein v Quebec (Régie de l’Assurance-maladie) (2000), the Quebec Superior
Court ordered the Régie to pay a “special fee” of $18,000 due to the importance of the case,
rejecting the Régie’s claim that the case was not important.

The decision was
only that the Régie
had failed to interpret
its own enabling
statute properly.



important, simply establishes that, given the facts of his particular case, Quebec law
affords a right for reimbursement of medically necessary services provided outside
of the province. But statutes can be amended by the legislature. Thus, the statutory
right recognized in Stein is vulnerable to being narrowed or even eliminated entirely
by the Quebec National Assembly through an ordinary statutory or regulatory change.

Further, the reasoning in Stein has no application outside Quebec, since statutory
regimes governing the right to reimbursement for medical services obtained out of
province vary from one province to another. Indeed, only Ontario and Quebec have
arm’s-length administrative tribunals to deal with claims that the provincial health
insurance plans should fund particular treatments outside of the province.18 Moreover,
the relevant statutes typically give an extremely narrow definition of the circumstances
in which a resident is entitled to reimbursement for out-of-province services.19

More important, Stein does not address a broader underlying issue that the facts
of the case highlight: do Canadians have any legal right to complain about the fact
that they are now commonly required to travel outside their home province and,
indeed, outside the country in order to obtain timely access to medically necessary
services?20 The facts of Stein illustrate the enormous discrepancy in the availability
of such essential services; after unsuccessfully attempting for 12 weeks to obtain
needed surgery in Montreal, Stein was able to obtain the procedure in New York
City on four days’ notice. But not all Canadians are as resourceful as Stein, who had
the wherewithal to research the available treatments, consult with various experts
as to the treatment advisable for his condition, identify appropriate specialists in
New York City to perform the surgery on short notice, and finance the travel and
treatment.

The Elements of a Section 7 Claim

Stein apparently raised no objection to the fact that the services he needed to save
his life were not available in Quebec and that he was therefore forced to navigate
the US health care system. All he wanted was to be reimbursed his out-of-pocket
expenses. The question, however, is whether Canadians have any right to complain
when medically necessary services that are routinely available in the United States
are denied them in Canada and their governments prohibit them from purchasing
such services here with their own resources. It is to a consideration of this broader
question that we now turn.

We believe that the facts of the Stein case and, by extension, the current legal
regime governing the public health care system squarely raise a claim under the
Charter’s section 7, which guarantees:
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18 For a helpful discussion of the various provisions in provincial health statutes providing for
reimbursement of out-of-province health costs, see Flood and Epps (2001).

19 In Ontario, for example, reimbursement is available for services provided out of province only
where a delay in treatment would “result in death or medically significant irreversible tissue
damage” (regulation 552 made under the Health Insurance Act, section 28.4).

20 Media reports of Canadians’ being forced to obtain medical services in the United States are
increasingly common. Some of the recent accounts include Priest (2002a; 2002b), McCarthy (2002),
Arnold (2001a; 2002b); and Talaga (2000). As we argue below, these media accounts are not reports
of mere anomalies but reflect broader, systemic problems in the delivery of health care on a timely
basis to Canadians.
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7. Everyone has the right to life, liberty and security of the person and the right
not to be deprived thereof except in accordance with the principles of
fundamental justice.

The courts have made it clear that a constitutional claim based on section 7
must comprise three distinct components:

• An action of a legislature or government must deprive a person of one or more
of “life, liberty or security of the person,” which are the interests protected
under section 7 of the Charter.

• This deprivation must be contrary to the principles of fundamental justice.
• The violation cannot be justified under section 1 of the Charter, which requires

that a violation of a protected right is a “reasonable limit” that can be
demonstrably justified in a free and democratic society.

The next sections of this Commentary turn to a consideration of each of these
elements of a section 7 claim.

Deprivation of Security of the Person

Although the courts have not fully elaborated the precise meaning of the phrase
security of the person, government measures that prevent individuals from accessing
timely and appropriate health care services clearly constitute a violation of it under
section 7. The Supreme Court made this decision in R v Morgentaler in 1988,
unanimously taking the view that government procedures that caused a delay in
the provision of abortion services constituted a violation of both the physical and
the psychological aspects of women’s security of the person.

The evidence in Morgentaler indicated that the administrative steps established
under the applicable Criminal Code provisions caused women who qualified for
abortions to experience a delay of one to eight weeks in obtaining the procedure;
although the overall complications and mortality rates for women who underwent
it were relatively low, a delay of this magnitude materially increased them. Chief
Justice Dickson, with whom Justice Lamer concurred, stated that since the increased
risk resulting from the delay in obtaining an abortion was “clearly established,”
there had been a deprivation of security of the person.

It is no doubt true that the over-all complication and mortality rates for women
who undergo abortions are very low, but the increasing risks caused by delay are
so clearly established that I have no difficulty in concluding that the delay in
obtaining therapeutic abortions caused by the mandatory procedures of s. 251 is an
infringement of the purely physical aspect of the individual’s right to security of
the person. (Morgentaler 1988, 59.)

Chief Justice Dickson was also of the view that the delay caused by the administrative
procedures violated the psychological aspect of security of the person, since

[T]here is increased psychological stress imposed upon women who are forced to
wait for abortions, and ... this stress is compounded by the uncertainty whether or
not a therapeutic abortion committee will actually grant approval. (Ibid., 60.)
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In the course of his analysis, Chief Justice Dickson dealt specifically with the
circumstances in which women could access an abortion only by traveling to
another part of the province or to the United States. In his view, it was inappropriate
to say “let them travel,” since the requirement to go long distances imposed an
“enormous emotional and financial burden” (ibid., 71). He also noted that certain
Toronto and Hamilton hospitals had been forced to establish “arbitrary abortion
quotas,” which resulted in further delays or caused women to “become desperate
and choose to travel even further afield, to Quebec or the United States, to obtain
an abortion in a free-standing clinic” (ibid., 72). In other words, even though the
procedure in question might be available in another jurisdiction, if the woman
seeking access to an abortion was required to travel long distances to obtain the
procedure and if such a travel requirement caused a delay that increased the
medical risks of complication, her security of the person was breached.

Justices Beetz and Wilson reached similar conclusions in their opinions in
Morgentaler. For example, Justice Beetz (with whom Justice Estey concurred) found
that security of the person “must include some protection from state interference
when a person’s life or health is in danger” (ibid., 90). The evidence demonstrated
that administrative procedures established under the Code, including quotas on
the numbers of abortions to be performed, resulted in significant delays in obtaining
access to the procedure. Since these delays increased the risk of postoperative
complications, Justice Beetz found a violation of security of the person in both its
physical and its psychological aspect (ibid., 101).21

Application to Health Care Legislation

How does this analysis of Morgentaler apply to legislative restrictions on citizens’
ability to access health care services privately?

The extent to which Canadians are being denied timely access to medically
necessary services has been a fiercely contested topic in debates over health care
reform over the past decade. Until recently, little or no information on waiting times
was publicly available. Moreover, suggestions that waiting times for medically
necessary services constitute a significant public policy problem were initially
denounced as “at best misleading...and at worst instruments of misinformation,
propaganda and general mischief” (McDonald et al. 1998).22 Health care economists
argued that the existence of waiting lists did not prove that the level of delivered
services was insufficient; rather, waiting lists were said to be a natural phenomenon
that arises when the price of care to patients is zero and the method of paying
physicians is fee for service (see, for example, Marmor 1998, 11–12). Moreover,
Marmor claimed that wait lists are a “managerial tool for allocating resources” and
that physicians have an incentive to put patients on them insofar as they create
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21 The third majority opinion, written by Madam Justice Wilson, focused primarily on the liberty
interest protected by section 7. However, she too agreed that the provisions in question violated a
woman’s security of the person, for essentially the same reasons (ibid., 173–174).

22 A particular target for criticism has been the pioneering and important work of the Fraser Institute
over the past decade in attempting to compile data on waiting times (see, for example, Walker with
Wilson 2001).
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public pressure to increase funding for specific medical procedures (ibid., 12).
Finally, when concerns over waiting times initially emerged in the mid-1990s,
Canadians were urged to take comfort in the fact that the country’s overall
mortality rate was low and its life expectancy long (ibid., quoting various sources).

Enforced Rationing of Medical Treatment

In the past five years, however, Canadians have seen mounting evidence that waiting
lists represent a rationing of health care services — that is, enforced waiting for
medical treatment — rather than a mere managerial tool for allocating resources.
Certainly Stein’s unhappy experience with the Quebec health insurance plan, in
which potentially life-saving surgery was classified as elective or experimental,
thereby leading to its repeated cancellation or postponement, seems by no means
unique or uncommon.

In the recent case of Kramer v The Ontario Health Insurance Plan (OHIP 2002), the
facts of which are somewhat analogous to Stein, Ontario resident Ronald Kramer
had been denied permission to obtain life-saving cancer treatment in the United
States on the grounds that the treatment in question was experimental, even though
it was widely available in Ontario and elsewhere in North America and was being
funded by the OHIP at five of eight regional cancer centers in the province.23 Had
Kramer undergone the more limited surgical procedure that his treating physician
offered him, the expected five-year survival rate was in the 10–20 percent range,
whereas the treatment available in the United States had a five-year survival rate
of 50–60 percent. Even though OHIP denied Kramer’s June 1998 application to
obtain the treatment outside the country, he opted to pay $350,000 out of his own
pocket and have the treatment provided at the Johns Hopkins Oncology Centre in
Baltimore, Maryland.

Nearly four years later, Ronald Kramer showed no evidence of cancer. Yet
OHIP denied his claim for reimbursement on the same grounds as it had refused
his original request for permission to have the treatment performed in the United
States — namely, that the treatment in question was experimental. Kramer appealed
this decision to the Health Services Appeal and Review Board, which found that
the treatment was standard, in both Ontario and the United States, for the type of
cancer Kramer had experienced. The Review Board ordered OHIP to reimburse
him the $350,000 he had spent, on the grounds that had he waited to obtain the
treatment in Ontario, he would have suffered a delay resulting in “death or
significant irreversible tissue damage” (which is the statutory requirement of
obtaining reimbursement).

A further illustration of inappropriate waiting time for treatment in Ontario is
provided by the case of Ralph Smith, a 53-year-old Ottawa man who was diagnosed
with prostate cancer in early 2001 (Kirkey [2002] sets out the facts of the case). A
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he sought and were unaware of its availability elsewhere in the province. The OHIP officials who
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attention of OHIP, but it continued to resist Kramer’s request for reimbursement on the grounds
that the treatment was experimental.
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routine blood test showed Smith had suspiciously high levels of a protein linked to
prostate cancer. But he had to wait five months to see a specialist, who performed
a biopsy and confirmed the presence of an aggressive tumor. Smith was then told
that he would have to wait an additional three to four months to receive the needed
surgery. Rather than delay, Smith arranged to have the surgery performed in England
in May 2001 and left before OHIP had a chance to rule on his application for out-of-
country treatment.

OHIP eventually refused to reimburse Smith the $17,000 he had spent on his
treatment on the grounds of lack of proof that the additional delay was anything
other than appropriate. However, Smith appealed this decision to the Health Services
Appeal and Review Board, which, in March 2002, ordered OHIP to reimburse him
on the grounds of sufficient evidence to show that there was a delay in getting
treatment that would result in significant tissue damage or death.

Symptoms of Systemic Problems

What is becoming increasingly clear is that these individual cases are not mere
anomalies or exceptions but, rather, symptoms of broader, systemic problems in the
delivery of medically necessary health care. A landmark study (Simunovic et al.
2001), recently published in the Canadian Medical Association Journal, tracks the
waiting times experienced by 1,456 patients diagnosed with breast, prostate, colorectal,
or other cancers in Ontario between January and May 2000. The Canadian Society
of Surgical Oncology has stated that, for the average cancer patient, the time from
completion of diagnostic tests to definitive surgery should not exceed two weeks.
But Simunovic and his partners say that 37 percent of the patients studied exceeded
this appropriate wait period, and the median wait time for surgery for certain cancers
was nine weeks. The factors most often contributing to these medically inappropriate
delays were shortages of operating room time or lack of other resources, such as
diagnostic tests or allied health personnel. Further, Statistics Canada (2002)
acknowledges that one in eight Canadians reports having “unmet health care needs,”
triple the number of Canadians reporting unmet health care needs in 1994/95. The
two most common reasons cited for such unmet health care needs are waiting times
and the unavailability of services.

Government-sanctioned commissions now appear to have accepted that waiting
times for medically necessary services in Canada are unacceptably long and represent
a significant public policy problem that must be addressed on an urgent basis. For
example, the recent interim report of the Romanow Commission makes no attempt
to dismiss concerns over waiting lists as a natural phenomenon or a media
fabrication. Rather, it acknowledges that “problems of access and waiting times are
serious ones indeed and serve to undermine the confidence of Canadians that the
health care system will be there when they need it” (Canada 2002a, 31).24 The
Mazankowski Commission concludes that concerns over waiting times and access
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24 According to this report, waiting times for “elective and non-emergency surgery is common.”
The causes are attributed to a failure to manage resources effectively, a shortage of health care
professionals, lack of operating room capacity, and a shortage of hospital beds. The report also
notes that “waiting months to see a specialist is Canadians’ major frustration with health care”
(Canada 2002a, 30).
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represent the number-one concern of Albertans and acknowledges that waiting
times for many medically necessary services are too long (Alberta 2001, 19–20).

Federal and Provincial Regulation:
An Interlocking Scheme

When governments ration access to a service that the public demands, the expected
reaction is for individuals to seek to obtain that service from the private sector. But
this normal reaction is not possible for health care since a complex and interlocking
scheme of regulation, at the federal and provincial levels, effectively prevents the
emergence of a private market for health care.

The interlocking scheme of regulation begins with the Canada Health Act, 1985
(CHA). The act does not itself prohibit the provision of medically necessary services
outside of the publicly funded system. Rather, it merely sets out the conditions that
a provincial health insurance scheme must meet before it is entitled to full federal
funding.25 These federal conditions include the famous five principles: public
administration, comprehensiveness, universality, portability, and accessibility
(section 7). The CHA also provides (sections 18–20) that if a province permits extra-
billing or user charges, the federal cash contribution is reduced by their amount,
dollar-for-dollar.

Provincial legislation complements these restrictions, effectively prohibiting the
provision of medically necessary services outside the publicly funded system. The
relevant restrictions in the various provinces can be grouped into the following
categories:26

• Physicians who are enrolled in a provincial health plan either cannot directly
bill patients who are insured under it for any amount in respect of an insured
service (Ontario, British Columbia, Manitoba, Newfoundland, Nova Scotia, and
Quebec) or cannot bill patients for any amounts exceeding those amounts
payable under the relevant provincial health insurance scheme (all provinces
except Prince Edward Island and New Brunswick).27
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25 Section 4 of the CHA describes the purpose of the act as to “establish criteria and conditions in
respect of insured health services ... provided under provincial law that must be met before a full
cash contribution may be made.”

26 The following summary draws on the analysis set out in Flood and Archibald (2000).They point
out that provincial law does not expressly prohibit the private purchase of medical services
outside the public health care system, but the purpose and effect of the prohibitions is to
suppress the availability of such services. Thus, although individuals could theoretically purchase
such services if they were offered, they are not, in fact, available for purchase, which renders the
theoretical right to purchase them wholly illusory.

27 For Ontario, see Health Insurance Act, sections 15(3)(b) & (c); for British Columbia, see Medicare
Protection Act, sections 10(1), 17(1), and 18(3); for Manitoba, see Health Services Insurance Act,
sections 93 and 95(1); for Newfoundland, see Medical Care Insurance Act, 1999, sections 7(1) and
8(1); for Nova Scotia, see Health Services and Insurance Act, sections 27(1) and 29; for Quebec, see
Health Insurance Act, sections 14, 22, 30 and 31; for Alberta, see Alberta Health Care Insurance Act,
sections 5.2, 5.31(2), 5.05(2) and 5.5(1); for Saskatchewan, see Saskatchewan Medical Care Insurance
Act, sections 18(1) and 24.1; for New Brunswick, see Medical Services Payment Act, sections 2.01(a),
and General Regulation — Medical Services Payment Act, schedule 2, para. (n.1); and for Prince
Edward Island, see Health Services Payment Act, section 14.1. Under a narrow exception in British...
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• Although physicians are allowed to opt out of the publicly funded provincial
health systems and bill patients directly, a number of provinces do not allow
billing for insured services for any greater amount than the providers would
have received had they been enrolled in the plan.28 In these circumstances,
although opting out is theoretically possible, the incentives against it are
overwhelming and exorbitant. (The opting-out physician is permitted to bill
patients only for the amounts that could have been collected directly from the
provincial health plan. In other words, he or she must assume the risk that a
patient would default on the payment, whereas there is no risk of default in
respect of amounts billed to the provincial health plan.) Thus, the right to opt
out in respect of insured services in these circumstances is illusory.

• No private insurance can be purchased for services that are insured under the
provincial health insurance plans, and any contracts that are entered into for
such insurance are void.29

The purpose and effect of this scheme of regulation is to establish the public
health care system as a monopoly. Government defines what constitutes “medically
necessary service,” pays for all insured services provided, provides insurance for
these services, and forbids by law the provision of private insurance for them. In
essence, governments prevent Canadians from obtaining medically insured services
outside the public system in their own country. This result is not accidental; it is
precisely what is intended. As the Mazankowski Report comments, the public
health care system operates on a command-and-control model (Alberta 2001, 21).
People have no choice but to obtain medical services through the public system. If
that system provides an insufficient supply of services or, to put the point another
way, if the supply is rationed, individuals have no choice but to wait in line.
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Note 27 - cont’d.

...Columbia and Newfoundland, a specialist may bill patients directly, if they were referred by an
unapproved physician or not referred at all, for the difference of the fee paid to the specialist and
the fee that would be payable if the patient had been referred (see Medical and Healthcare Services
Regulation, BC Reg. 426/97 section 30, and Medical Care Insurance Physicians and Fees).

In New Brunswick, doctors may bill directly for any amount if they opt out of the public system
completely for all patients; they cannot proceed on a case-by-case basis. And Prince Edward Island
and Newfoundland take the further step of denying public coverage to patients whose physicians
charge them more than the public tariff for the service, effectively diminishing the demand for
those physicians outside the public plan.

28 This statement is true in Ontario, Manitoba, and Nova Scotia. It is partially true in British
Columbia and Alberta with certain limited exceptions.

29 For Ontario, the Health Insurance Act provides that contracts of insurance for insured services are
void (section 14.1), that a resident shall not accept or receive and benefit under a prohibited
insurance contract (section 14.2), and that it is an offense punishable by a fine of up to $5,000 to
contravene the provisions of the act (section 44). In British Columbia, the Medicare Protection Act
provides that a person must not “provide, offer or enter into a contract of insurance for the
payment, reimbursement or indemnification of all or part of the cost of services that would be
benefits if performed by a practitioner” (section 45.1) and that a contract prohibited under section
45.1 is void (section 45.2). For similar provisions in Alberta, see Alberta Health Care Insurance Act,
section 17; in Manitoba, see Health Services Insurance Act, section 96; in Prince Edward Island, see
Health Services Payment Act, section 21; in Quebec, see Health Insurance Act, section 15.
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The Effects on Canadians

How does enforced waiting for medically necessary services affect patients? Again,
commentators initially suggested that waiting times did not affect medical outcomes,30

but now we have mounting evidence of the significant health consequences of
enforced waiting. First, an increasing number of studies find a correlation between
increased waiting and adverse medical outcomes, including increased mortality
(see CIHI 2000, 32; Walker with Wilson 2001, 7–8). Moreover, even when enforced
waiting does not itself result in medical complications or increased mortality, the
waiting period often involves significant pain, loss of functionality, decreased
quality of life, and lost work time. Recent studies also highlight the psychological
impact of enforced waiting, in the form of increased anxiety, depression, and sleep
disturbance (Walker with Wilson 2001, 7–8).

As the 1988 Morgentaler judgment makes plain, these types of adverse medical
outcomes constitute a clear violation of both the physical and the psychological
aspect of the security of the person protected by section 7 of the Charter. In
Morgentaler, the Supreme Court of Canada decided that when a government-induced
delay in obtaining medically necessary services increases the risk of adverse medical
consequences, there is a violation of security of the person. Moreover, the Court
ruled that the stress associated with enforced waiting for medically necessary care
violates the psychological aspects of security of the person, which is also a value
protected under section 7.

Morgentaler was, of course, a criminal case and legislation related to health care
is largely regulatory. Individuals subject to regulation under various provincial health
care schemes are generally not subject to criminal prosecution for breach of the
relevant provisions.31 Yet we do not regard this distinction as particularly material.
In Blencoe v British Columbia (Human Rights Commission) (2000, paragraphs 45–46), the
Supreme Court recently held that section 7 can apply outside of the criminal context.

Where governments institute measures that delay or impede access to medically
necessary services and where that delay materially increases medical risks or
otherwise results in adverse health consequences, the violation of security of the
person is clear.32 This conclusion is consistent with the underlying approach of
Chief Justice Dickson’s 1988 decision in Morgentaler, which emphasized that the
state’s impeding access to timely abortion services violated section 7. Indeed, he
specifically noted that the fact that patients may be able to access services in
another jurisdiction, such as the United States, does not negate or eliminate the
violation of security of the person. In effect, what Justice Dickson decided is that
Canadians have a right to expect that medically necessary services are available in
Canada.
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30 See, for example, Marmor (1998), citing statistics on overall life expectancy and public opinion
polls taken in the early 1990s that show high levels of overall satisfaction with the health care
system in Canada.

31 Exceptions exist. For example, section 46 of British Columbia’s Medicare Protection Act establishes
offenses for breaches of certain limited provisions of the statute.

32 Jackman, while arguing that limitations on access to health care are ultimately justifiable, agrees
that such restrictions involve a prima facie infringement of the right to “life, liberty and security of
the person” (1988, 56).
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Deprivation of Liberty

Of course, a deprivation of security of the person does not in itself automatically
lead to the conclusion that the deprivation is contrary to section 7 of the Charter. It
simply requires further inquiry to determine whether the deprivation has been
imposed in a manner consistent with the “principles of fundamental justice.” But
before turning to that inquiry, the court must consider whether the existing
restrictions on access to medical care also constitute a deprivation of an individual’s
“liberty” interest under section 7.

In Morgentaler, Justice Wilson held that that interest includes the right to make
“fundamental personal decisions without interference by the state.” This right, she
wrote, specifically includes decisions over a person’s medical care since “each is
the proper guardian of his own health, whether bodily or mental and spiritual.”33

The decision as to whether to obtain an abortion is a decision that falls within the
protected class of “fundamental personal decisions” since it is “one that will have
profound psychological, economic and social consequences for the pregnant woman.”
The relevant Criminal Code provisions therefore violated the woman’s right to
liberty since they took the decision as to whether to have an abortion away from
her and gave it to a committee. They thus involve a “violation the woman’s right
to liberty by deciding for her something that she has a right to decide for herself”
(Morgentaler 1988, 166, 167, 171, 172).

Although Justice Wilson wrote only on her own behalf in Morgentaler, a majority
of the Supreme Court has subsequently endorsed her reasoning. For example, in
B(R) v Children’s Aid Society of Metropolitan Toronto, Justice La Forest, writing for
four members of the nine-member panel sitting on the appeal,34 considered whether
the right to liberty includes parents’ right to make decisions regarding the medical
care of their children. In finding that section 7 protects that right, he stated:

In a free and democratic society, the individual must be left room for personal
autonomy to live his or her own life and to make decisions that are of fundamental
personal importance. (1995, 368.)

Justice La Forest reiterated his B(R) position in Godbout v Longueuil (City).
Writing on behalf of three of the nine members of the panel,35 he found a section 7
violation where, as a condition of employment with a municipality, the respondent
was required to reside within its boundaries. The “choice of where to establish
one’s home” is a fundamentally private choice, as he explained:

The right to liberty enshrined in s. 7 of the Charter protects within its ambit the
right to an irreducible sphere of personal autonomy wherein individuals may make
inherently private choices free from state interference....

The autonomy protected by the s. 7 right to liberty encompasses only those
matters that can properly be characterized as fundamentally or inherently personal
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33 Here Justice Wilson was quoting John Stuart Mill ([1859] 1978, 2).

34 Four of the remaining five judges did not find it necessary to decide this issue, but they did not
disagree with Justice La Forest’s approach.

35 The remaining six members of the Court did not find it necessary to deal with the section 7 issue,
since they disposed of the case on nonconstitutional grounds.
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such that, by their very nature, they implicate basic choices going to the core of
what it means to enjoy individual dignity and independence.

Endorsing and expanding this broad approach to liberty, Justice L’Heureux-Dubé,
wrote a concurring judgment for three judges in New Brunswick (Minister of Health
and Community Services) v G(J), a case in which a mother was denied legal aid in a
custody hearing.36 She stated:

Wardship proceedings, in my view, implicate these fundamental liberty interests of
parents. The result of the proceeding may be that the parent is deprived of the right
to make decisions of behalf of children and guide their upbringing, which is
protected by s. 7. (1999, paragraph 118.)

In the latest pronouncement on the scope of the liberty interest, a majority of
the Supreme Court in Blencoe v British Columbia (Human Rights Commission) clearly
adopted Justice Wilson’s view that liberty includes the right to make fundamental
personal decisions. In accepting this definition of liberty, Justice Bastarache, writing
on behalf of five members of the Court,37 attempted to establish some parameters
on the concept:

Athough an individual has the right to make fundamental personal choices free
from state interference, such personal autonomy is not synonymous with
unconstrained freedom. In the circumstance of this case, the state has not prevented
the respondent from making any “fundamental personal choices.” (2000, paragraph 54.)

Thus, the Supreme Court of Canada has now authoritatively determined that
the section 7 liberty interest includes the right to make fundamental personal
decisions.38 These choices are those that involve basic personal autonomy and have
included the decision to terminate a pregnancy, decisions concerning medical care
for a child and parental decisions generally, and a decision where to establish a home.

These prior decisions, particularly Justice Wilson’s judgment in Morgentaler,
make it clear that individual’s decisions as to their medical care (including the
timing, nature, and place of care) represent fundamental personal decisions that
will affect their life and health. As noted above, governments have no free-standing
or positive obligation to provide or properly fund a public health care system.
However, where governments effectively prevent individuals from accessing
medical care outside the public system, they engage an obligation to provide timely
and appropriate medical care in that system. As we have already established, the
public health care system in Canada restricts individuals’ ability to access timely
and appropriate medical care. Accordingly, such a limitation violates liberty as
protected by section 7.
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36 The remaining six members of the Court did not find it necessary to deal with this issue.

37 The other four judges in Blencoe did not find it necessary to deal with this issue.

38 For the Supreme Court to decide in Blencoe that liberty includes the right to make fundamental
personal decisions was not strictly necessary, since it went on to hold that there had been no
infringement of liberty on the facts presented. Nevertheless the point appears to have been fully
argued and carefully considered in both the majority and minority opinions, with the majority
leaving no doubt that in its view liberty includes this right.
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The Meaning of Principles of Fundamental Justice

As explained earlier, the mere fact that a statute or government decision restricts
liberty or security of the person is not sufficient, in and of itself, to cause a
violation of section 7. In addition, someone must demonstrate that the restriction is
inconsistent with the principles of fundamental justice. The courts have held that
fundamental justice includes both a procedural and a substantive component.
However, the precise meaning of the term fundamental justice, particularly in its
substantive aspect, remains elusive.

In the Reference re B.C. Motor Vehicle Act (the seminal decision in which the
Supreme Court determined that fundamental justice has both a substantive and a
procedural component) Justice Lamer stated that “the principles of fundamental
justice are to be found in the basic tenets of the legal system.” However, he also
said that the phrase fundamental justice “cannot be given any exhaustive content or
simple enumerative definition, but will take on concrete meaning as the courts
address alleged violations of s. 7” (1985, 503).

Subsequent decisions have not offered a more precise definition of the term.
The opinions in certain cases have suggested that the proper approach is to ask
whether “from a substantive point of view, the change in the law strikes the right
balance between the [individual’s] interests and the interests of society” (Cunningham
v Canada, 1993, 152). In other cases, the Supreme Court has suggested that principles
of fundamental justice must be fundamental “in the sense that they would have
general acceptance amongst reasonable people” (Rodriguez v British Columbia 1993, 607).

Some Insights from Morgentaler

Despite the rather vague nature of the formulations just quoted, the 1988 Morgentaler
case features a helpful discussion of the application of the principles of fundamental
justice when access to necessary medical services is delayed. In his opinion in that
case, Chief Justice Dickson noted that the Motor Vehicle Reference decision had
indicated that the principles of fundamental justice are to be found in the “basic
tenets of our legal system.” According to the Chief Justice, one of the basic tenets of
our legal system is that “when Parliament creates a defence to a criminal charge,
the defence should not be illusory or so difficult to attain as to be practically illusory”
(1988, 70). For access to abortion, Parliament had determined that a woman whose
life or health is in danger should be entitled to obtain an abortion without fear of
criminal sanction. However, the administrative system that had been put in place
to provide such access had failed to ensure that women who met the parliamentary
standard could actually obtain the procedure. That procedure was therefore
“manifestly unfair” and contrary to the principles of fundamental justice.

It [the administrative structure under section 251] contains so many potential
barriers to its own operation that the defence it creates will in many circumstances
be practically unavailable to women who would prima facie qualify for the defence,
or at least would force such women to travel great distances at substantial expense
and inconvenience in order to benefit from a defence that is held out to be generally
available. (Ibid., 72–73, emphasis added.)
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Chief Justice Dickson emphasized that the provinces must be given room to
make choices about the proper administrative structures for the delivery of health
services. However, an administrative structure that is manifestly unfair cannot be
regarded as being consistent with the principles of fundamental justice. Such
unfairness arises when a medical procedure is held out as being generally available,
but barriers block access to the service so that it is practically unavailable or
available only at great cost or expense.

The reasoning of Justice Beetz in Morgentaler on the meaning of the principles
of fundamental justice is also instructive. The principles of fundamental justice, he
wrote, require that the administrative structures put in place to determine the
availability of abortion be fair. And he defined fairness in the following terms:

A fair structure, put in place to decide between those women who qualify for a
therapeutic abortion and those who do not, should be designed with a view to
efficiently meeting the demands which it must necessarily serve. (Ibid., 114, emphasis
added.)

Justice Beetz was of the view that a statute would satisfy this “efficiency” standard
only if the procedures it established could be justified in terms of Parliament’s
objectives. He pointed out that many of the procedural requirements in this case
could not be justified in terms of those objectives, which he identified as protecting
the foetus as well as the life and health of the mother. These shortcomings were
such that the statute, “considered as a whole, violates the principles of fundamental
justice” (ibid., 121–122).

Justice Beetz refrained from specifying the extent to which Parliament could
restrict a woman’s access to an abortion in order to protect the foetus. However, he
specifically found that completely removing the exculpatory provisions of the
Criminal Code could not be justified in the interests of protecting the foetus (ibid.,
126, 128). In other words, although Parliament has a legitimate interest in protecting
the foetus, this interest does not extend to total denial of access to an abortion in
circumstances where a woman’s life or health is at risk. This finding is important,
since it clarifies that laws prohibiting individuals from accessing medical procedures
that are necessary to their life or health cannot be justified under the Constitution.

The Implications of Restrictions on Access

In our view, this reasoning can apply directly to the issue of whether restrictions
on access to timely and appropriate medical services are consistent with the
principles of fundamental justice.

We begin with the proposition that the current restrictions on access to private
medical care are premised on the assumption that the publicly funded system will
provide Canadians with timely and appropriate medical care. For example, the
preamble to the CHA states that Parliament, in enacting the legislation, recognizes
that “continued access to quality health care without financial or other barriers will
be critical to maintaining and improving the health and well-being of Canadians,”
and that it wishes to “encourage the development of health services throughout
Canada by assisting the provinces in meeting the costs thereof.” And section 3 of
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the act specifies that the “primary objective” of Canadian health care policy is to
“protect, promote and restore the physical and mental well-being of residents of
Canada and to facilitate reasonable access to health services without financial or
other barriers.”

Various provincial statutes regulating the delivery of health care services
contain similar statements and commitments. For example, the preamble to British
Columbia’s Medicare Protection Act states that the “people of British Columbia
believe that medicare is one of the defining features of Canadian nationhood and
are committed to its preservation for future generations” and that the “people and
government of British Columbia believe that it is fundamental that an individual’s
access to necessary medical care be solely based on need and not on the
individual’s ability to pay.”

The First Ministers’ Communiqué on Health of September 2000 describes their
vision of health care in a similar manner:

Canadians will have publicly funded health services that provide quality health care and
that promotes the health and well-being of Canadians in a cost-effective and fair manner.

First Ministers believe that the key goals of the health system in Canada are to:
preserve, protect and improve the health of Canadians; ensure that Canadians have
reasonably timely access to an appropriate, integrated, and effective range of health
services anywhere in Canada, based on their needs, not their ability to pay; and,
ensure its long-term sustainability so that health care services are available when
needed by Canadians in future years. (P. 2, emphasis in original.)

In effect, the current legal framework for medical services in Canada represents
an unwritten but clear contract with Canadians: individuals accept that their
ability to access medical services privately will be restricted; in return, they can
assume that they will be provided timely and appropriate medical services
through a publicly funded and administered health care system. Thus, medically
necessary services will be reasonably available to all on the basis of need, rather
than ability to pay (Canada 2002b, 59–60).

This contract is broken if medically necessary and appropriate services are not
reasonably available in a timely manner through the public system. Canadians
have limited their right to use their own resources to access medical services on the
understanding that public health care would make such services available, only to
find that they are not there when needed. In the words of Chief Justice Dickson in
Morgentaler, certain services are “held out to be generally available,” but in reality
they are practically unavailable or available only at great cost. As the Supreme
Court found, any such a system is “manifestly unfair” and therefore contrary to the
principles of fundamental justice (Morgantaler 1988, 72–73; Canada 2002b, 59–60).

This conclusion was obvious to Justice Carol Cohen in the Stein case, where the
Court held that the purpose of the Health Insurance Act is to make necessary treatment
available to all Quebecers in a timely fashion. It was therefore “irrational, unreasonable
and contrary to the purpose of the Act” to deny access to such treatment and then
deny a claim for reimbursement (1998, paragraph 32). It follows that it must equally
be irrational, unreasonable, and contrary to the purpose of such legislation to
require patients to access medically necessary services only through the publicly
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funded health scheme and then to structure that scheme so that such services are
not available on a timely basis.

Some Counterarguments

Some analysts claim that prohibiting the development of a private market for
health services is necessary to maintain public support for the public health care
system (see, for example, Marmor 1998, 6–8). According to this line of argument, if
a private market for health care services were permitted to develop, it would cause
wealthy Canadians to exit the system. Affluent individuals, who currently finance
a disproportionate share of the public system, would no longer have as great a
stake in the quality to services provided. Over time, the result would be erosion of
public support for the public system, followed by a decline in quality.

Whether or not a loosening of the existing restrictions on the availability of
private medical care would actually erode support for the public system is an
empirical question that might or might not be borne out by the facts. Let us assume
for the sake of discussion that this hypothesis is valid. Does it justify prohibitions
on the private purchase of medical services in the face of significant delays in the
availability of life-saving or medically necessary treatment? On this theory,
individuals are, in effect, being asked to die or to suffer physically in order to
ensure that public opinion polls continue to reflect strong support for medicare.
Individual Canadians who happen to be ill and in need of medical care are thus
treated as means to an end, mere objects to be sacrificed in order to advance a
political agenda, rather than as ends in themselves worthy of the same concern and
respect as healthy Canadians. Moreover, any strategy premised on the rationing of
medically necessary treatments in order to boost public support for the health care
system will almost certainly backfire. Indeed, as evidence of increasingly unacceptable
delays in the availability of medically necessary services mounts, public confidence
in the health care system has eroded rather than firmed (see Vail 2001, 2).

Another argument often advanced in support of the prohibition on the
availability of private medical care is that loosening such prohibitions would not
actually reduce overall waiting times in the public system and might even
disadvantage less-affluent Canadians in terms of access to care. According to this
argument, allowing for a parallel but private system would see the most competent
physicians and the most affluent patients exiting the public system and availing
themselves of the private alternative, leaving fewer resources available to
nonaffluent patients (see Marmor 1998). A related claim is that it would be unfair
to permit an affluent Canadian to access medically necessary care when his or her
economically disadvantaged neighbor is unable to pay for such services (ibid.).

These counterarguments cannot withstand serious scrutiny where the public
system fails to provide timely access to necessary care. First, as the Stein (1999)
case illustrates, the fact that medically necessary services are not available in
Canada does not mean that affluent Canadians are unable to access such services.
It means simply that they must do so in another country.

Second, it cannot be open to government, in any event, to prohibit one person
from utilizing his or her own resources to purchase services that are necessary to
his or her health on the grounds that someone else cannot afford to purchase the
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same service and then refuse to provide the needed service to both persons. That course
would truly represent equality with a vengeance, a desire to enforce an equal
outcome even if the perverse result is to deny everyone concerned timely access to
needed medical care. In essence, it would treat individuals as mere objects or means
to the achievement of a political ideology, without regard to the consequences for
actual human beings.

Finally, the hypothesis that waiting lists for medically necessary services might
not be reduced by permitting the private purchase of medically necessary services,
even if true,39 cannot justify prohibiting someone from accessing services that will
save that person’s life. People cannot be condemned to die on the grounds that
allowing them to live would not also save the life of some other person.

Conclusion on Fundamental Justice

The Quebec Superior Court in Chaoulli (2000) recently came to a different
conclusion, rejecting an argument that restrictions on the right to purchase insurance
for medically necessary services were contrary to the principles of fundamental
justice.40 The plaintiffs in that case were not, however, able to establish that they
had been denied access to timely or appropriate medical services. Their claim was
that they might be denied access to such services in the future and that they ought
to be permitted to purchase insurance now to guard against that eventuality.41 The
court rejected the claim, finding that the potential risk to the plaintiffs had to be
weighed against the risk to the public from permitting the purchase of private
health insurance. The court found that permitting private insurance coverage would
threaten the integrity and proper functioning of the public health care system; it
was therefore, consistent with the principles of fundamental justice to require the
plaintiffs to purchase medically necessary services exclusively from the public system.

As we have already acknowledged, the constitutionally protected rights of
liberty or security of the person are violated only in circumstances where an
individual is denied access to timely and appropriate medical care. Having found
no such denial in Chaoulli, the trial judge could dismiss the section 7 claim.

But Chaoulli does not preclude a constitutional claim based on a different set of
facts and circumstances. In particular, it does not address a situation in which an
individual has been denied access to timely and appropriate health care services in
the publicly funded system. For an individual in this circumstance, the prohibition
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39 Again, this question is empirical and may or may not turn out to be true in actual experience.
However, as in the previous discussion, we assume here that the claims of the defenders of the
status quo are true.

40 This case is presently under appeal to the Quebec Court of Appeal.

41 The plaintiffs were Dr. Jacques Chaoulli, a medical practitioner, and Georges Zeliotis, who was, at
the time of the action, a 67-year-old unemployed man suffering from depression, a heart condition,
problems with his hips, an injured shoulder (resulting from a fall), and a hernia. The court found
as a fact that Zeliotis’s indecision and his seeking a second opinion prior to undertaking his first
orthopedic surgery, as well as the fact that his own doctor thought him less than an ideal candidate
for such an operation, were the causes of the delays in his medical treatment, rather than any
delays imposed by the health care system. Dr. Chaoulli was not ill. His plea to the court was that,
as a citizen, he wanted to be able to take out private insurance so as to be in a position to pay an
opted-out physician in the event he became ill.
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on the private purchase of medically necessary services deprives him or her of
security of person, liberty and perhaps even life. This outcome is precisely the
opposite of what governments promised in return for requiring individuals to
forgo purchasing health care services privately. If governments fail to make good
on the promise upon which the health care system was constructed, the only result
consistent with principles of fundamental justice is to permit individuals to take
whatever steps they regard as necessary to protect their life and health.42

Section 1 of the Charter

Under the Charter, a finding that a law or a government action violates a
substantive right does not necessarily lead to the conclusion that the law or action
is unconstitutional. Section 1 requires the further step of determining whether the
violation of a protected right is a “reasonable limit” that can be demonstrably
justified in a free and democratic society. This section recognizes that certain rights
are not absolute and may be limited in the pursuit of other legislative goals. At the
section-1 stage, however, the burden of proof shifts from the claimant to the
government.

The framework for analysis under section 1 was established by Chief Justice
Dickson’s unanimous judgment, in R v Oakes. The government must satisfy two
criteria on a preponderance of probability. First, the impugned law must pursue an
objective that is sufficiently important to justify limiting a Charter right. This
matter requires the identification of the objective the legislature sought in enacting
the law, which is often revealed by the law itself.

Once a sufficiently important objective is identified, the government must
demonstrate that the means chosen to attain it are reasonable and demonstrably
justified. This criterion involves a three-part proportionality test to balance the
interests of society with those of individuals and groups. First, the impugned law
must be rationally connected to legislature‘s objective; it cannot be “arbitrary, unfair,
or based on irrational considerations” (Oakes, 1986, 139). Second, the law must impair
the right no more than is necessary to accomplish the objective. In other words, it
must pursue the objective by the least drastic means. Third, the law must not have
a disproportionately severe effect on the people whom it affects; as Chief Justice
Lamer put the requirement in Dagenais v CBC (1994, 889), there must be some
“proportionality between the deleterious and the salutary effects of the measures.”

Theoretically, section 1 could be used to uphold statutes found to violate
section 7, but a majority of the Supreme Court has never done so.43 The reason is
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42 Professor Jackman, who considered the question of a constitutional claim based on section 7 a
number of years ago, came to a different conclusion. However, her analysis was premised on the
assumption that medically necessary services were then available on a timely basis through the
publicly funded system. As she put it, “particularly in light of the accessibility and comprehensiveness of the
current public system, it is unlikely that a right to health care would be read so expansively as to
entitle an individual to demand unlimited freedom of access to services or to choice of providers,
free from any restrictions” (1995, 57, emphasis added). In effect, this analysis implicitly recognizes
that the absence of such accessibility puts the constitutionality of the current restrictions on
private purchase of medical services into serious doubt.

43 As Justice Lamer stated in Reference re BC Motor Vehicle Act ([1985), 518, in obiter, violations of
section 7 could be upheld under section 1 “but only in cases arising out of exceptional conditions,...
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that a law violating the principles of fundamental justice would not likely be
reasonable or demonstrably justified in a free and democratic society. In essence,
the balancing of interests prescribed by section 1 is inherent in determining whether
a deprivation of a protected interest is consistent with the principles of fundamental
justice component of section 7. Thus, to the extent that a deprivation of a protected
interest is found to be inconsistent with the principles of fundamental justice, it
could not (save in the most exceptional circumstances) be demonstrably justified in
a free and democratic society.44

We believe that this result would obtain in relation to a claim brought against
the current restrictions on access to private medical services. Assuming that a court
were prepared to conclude that those restrictions violate section 7, on the grounds
that Canadians are not being provided timely access to appropriate and effective
health care services in the public system, that denial could not be upheld under
section 1. Canadians would have agreed to give up their right to access private
medical services on the assumption that the public system will provide such services,
only to find that they are not available in a timely or appropriate manner. In our
view, there are no exceptional circumstances that should justify such a denial of
rights. Instead, governments would be required either to provide timely and
appropriate access to medical care in the public system or to permit individuals to
obtain medical care with their own resources. To require individuals to access
medical care exclusively through an inadequate public system when they have the
resources to do so privately is to condemn them to physical and psychological
pain, suffering, and even death. It is not apparent how any such requirement could
satisfy the standard of demonstrable justification under section 1. This conclusion
is reinforced by the fact that the restrictions now in place in Canada on access to
private medical care are significantly more onerous than those in place in other free
and democratic societies (see, for example, Flood 2000, 284–285).

Conclusion: Mounting a Constitutional Challenge

We have outlined the reasoning that leads us to conclude that the current legal
regime governing the delivery of health care services in Canada is vulnerable to a
constitutional challenge. Our argument is that the Charter of Rights and Freedoms
guarantees Canadians that if the state wishes to create a public monopoly for the
delivery of health care services, it must ensure that the public system delivers
those services in a timely fashion. The failure to ensure timely access to medically
necessary services means that the present prohibitions and restrictions on the
private purchase of these services are legally unenforceable. Moreover, it would be
constitutionally improper for the federal government to attempt to use the Canada
Health Act to penalize provinces for failing to enforce such prohibitions.
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The practical implications of our analysis can be illustrated by considering the
three basic options for the future of the health care system, as outlined recently by
the Kirby-LeBreton Committee (Canada 2002b, 11–12). The committee argues that
Canadians can (i) continue to ration publicly funded health services, which
inevitably means that waiting lists will continue to lengthen; (ii) increase taxes or
other sources of government revenue in order to reduce the rationing of services
and shorten waiting lists; or (iii) make some services available to those who can
afford to pay for them by allowing a parallel privately funded tier of health services.
Our argument is that only the second and third of these options is consistent with
the requirements of the Constitution. The first option — continued rationing of
health care, combined with an effective prohibition on private access to medically
necessary services — involves the violation of constitutionally protected rights of
Canadians and should no longer be regarded as legally viable.

What are left to examine are the practical obstacles — and they are considerable
— that stand in the way of actually mounting such a challenge. The most obvious
such obstacles are money and time. Only individuals who are denied timely access
to medically necessary care have grounds for a constitutional complaint. But such
people may not have the material resources or the time necessary to mount such a
challenge effectively. Their money and energy are likely to be devoted to the task
of obtaining necessary medical care, rather than filing statements of claim seeking
a constitutional declaration. Moreover, a patient facing imminent peril to his or her
life or health is unlikely to be in a position to tolerate the lengthy delays associated
with a long trial, let alone two further levels of appeal.45

A potential solution is for a court to grant discretionary public interest standing
to a plaintiff who would be granted the right to make constitutional arguments on
behalf of patients facing undue delay in obtaining medically necessary care. Courts
have indicated their willingness to grant standing on this basis in cases where
there is no other reasonable and effective manner in which a constitutional
question can be brought before the courts. Such a public interest plaintiff would be
permitted to marshal and present evidence on behalf of individuals who have been
denied access to timely medical care.

The difficulty with proceeding in this manner is that the court hearing the
matter would be deprived of the opportunity to observe first-hand the real effect
the current system has on actual patients. Thus, the danger is that the court would
reach a result similar to that in Chaoulli, with arguments relating to the costs and
burdens associated with waiting for essential medical care appearing more
theoretical than real. If a court is to take the courageous step of holding that the
current public health care system violates the rights of Canadians, we believe it
would do so only when confronted with a live plaintiff or series of plaintiffs.

A way of overcoming the practical obstacles of time and money is for a party or
institution with the necessary financial resources to actively promote and fund
litigation brought by ordinary Canadian patients. Such an interested party could
go so far as to advertise its willingness to finance litigation on behalf of plaintiffs
who were experiencing delays in the system but were not in a position to commence
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legal proceedings. Even in the unfortunate eventuality that such plaintiffs died
before the litigation could make its way to the Supreme Court of Canada, an
appellate court would have discretion to permit the matter to proceed to a final
resolution.

The object of such a challenge would not be to substitute judges for politicians
as the primary architects of Canada’s health care system. Clearly, that responsibility
must remain with elected governments and their advisers. What courts and judges
can do, however, is to test whether the framework politicians and governments
have devised complies with minimum guarantees of fairness and rationality. The
courts thus represent what Ronald Dworkin (1985) calls a forum of principle, in
which limits on fundamental human rights must be demonstrably justified in
accordance with political principle, rather than on grounds of expediency or
convenience. We envisage a court’s being asked to issue a declaration that the
rights of particular plaintiffs have been violated by the legal structure that now
governs the delivery of health care services in Canada. But the judiciary need not
be drawn into determining how governments must respond to the constitutional
difficulty we identify by, for example, mandating a waiting time guarantee, as
recommended by the Kirby-LeBreton Committee (Canada 2002b, 58). Rather,
elected and accountable politicians would continue to determine health care
budgets and priorities and whether the current restrictions on private purchase of
medically necessary services should be refashioned.

For too long, meaningful debate over reform to the Canada Health Act and its
associated regimes in the provinces has been regarded as off limits and even
politically incorrect. Yet, as the Romanow Commission (Canada 2002a, 3) observes,
no statute should be immune from review and rethinking. Increasingly, Canadians
and their governments are recognizing that it is time to revisit and seriously debate
the foundations of the public health care system.

Perhaps second only to medicare, Canadians cherish their Charter of Rights
and Freedoms. We believe that the deterioration of the public health care system in
this country has now reached the point at which these two valued institutions are
in direct conflict with each other. We know not how this conflict will be resolved
ultimately, but we are confident that the existence of such conflict means that the
status quo is no longer an option.
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